wife; and that the complainer Francis 


; $4 « uning the ſaid Francis M*Nab, defender "> 
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Jax RT Buchanan Daughter of the de- 


ceaſed Robert B uchaual W oer . 


Hung SHEWETH, £9 3 2 


HAT an action was ſome time A 
Commiſſaries of Edinburgh, in che 

- oner, and of Francis Mad her ſas. 
M Nab of M*Nab, Eſq; by which, after irenaes 
of particular circumſtances, they concluded a 
e fore, the ſaid Jenny Buchanan, com pla Fl 
© ſentence and deereet, finding and dea dat ſhe and the 
&« fig Francis M*Nab are lawful married ber Be buſband and 
5 his lawful 

« child, procreat?2 of the ſaid marriage: 
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1 pany, and to treat and entertain her at bed and board, and o- 
ther conjugal duties, as becomes a huſband to do to His wife, 


during their joint lives: As alſo, decerning and ordaining the 


* ſaid Francis M*Nab, defender, to make payment to the com- 
4 Plainer, Jenny, his ſpouſe, of 1001. Sterling of yearly ali- 
* ment, from and after the date hereof and in time coming, 
©® payable half-yearly, until he adhere to the complainer as his 


_ © lawful ſpouſe, and diſcharge all the duties incumbent on him 


* as her huſband : As alſo, decerning and ordaining the ſaid de- 
by: a Fade, to make payment to the complainer, Jenny Buchanan, 
** of the ſurh of 501. Sterling of yearly aliment, for the main- 
s renance, clothing, and education of his ſaid ſon Francis M*- 


* ab, alſo payable half-yearly from the date hereof, until ſuch 


* ime as he ſhall come of age, and be provided properly. And 
in caſe it ſhould ſo happen, that the complainer ſhould fail in 


b eſtabliſhing the ſaid marriage, the ſaid Francis M*Nab, de- 


fender, ought and ſhould be decerned and ordained to make pay- 


ment, to the complainer, of the ſum of 1000 l. Sterling, of /ol/a- 
1 pium and damages, and fined and amerciated in 1001. Sterling 


© payable to the procurator-fiſcal of Court; and, in either event, 


the ſaid defender ought to be decerned in payment of 5001. 


Dec. 1. 1783 


Sterling, or ſuch other ſam as may be requiſite, of expences 


* of proceſs, and of extracting the decreet hereon to follow.“ 


In ſupport of the declaratory concluſion of this action, the 
petitioner produced a certificate, holograph of the defender Mr. 


M'Nab of M*Nab, of the following tenor: Kinnell, Novem- 
ber 2d, 1781 bir is certifying, That I Francis M*Nab of M. 
*© Nab declair, own, and acknoledg, that Jannot Buchannen is my] 
« lawfull wife, whicll—FRAn. M*Nas.,”——The petitioner like- 
wiſe. produced a number of the defender's holograph letters; but 
he having thought proper to deny, that the above recited certifi- 
cate was of his hand-writing, or bad beea given by him to the 


_ petitioner, the Commiſſaries were pleaſed, upon the 1ſt of De- 


cember 1783, to pronounce the following interlocutor : * Hav- 


ing conſidered the libel, defences, and anſwers ; Before an- 


„ {wer, Ordain the defender to condeſcend, whether he offers 
*© to propone improbation againſt the acknowledgement libelled 
* on, as falſe and forged ; and appoint ſaid condeſcendence to be 

28 lodge betwixt 1 Wedneſday ſe * 8 . 
The 


639 


"Tas Jeferder accordingly exhibited a condeſcendence, which 
was followed with anſwers, replies, &c.; and the defender hav- 


ing in his papers contended, that the cirtificate libelled on, was 


not of itſelf a probative deed, and that, on that account, it was 
Not incumbent on him to propone improbation againſt it; the 
Commiſſaries pronounced another interlocutor, upon the 31 ny May 


| laſt, in theſe words: © Having reſumed conſideration of this 17 31% 158% 


© cauſe, with the condeſcendence given in for the defender, an- 
2 ſwers, replies, duplies, triplies, and quadruplies, and whole let- 
_ © ters and writs produced; Before anſwer, Appoint both parties 

to compear in Court, and anſwer ſuch interrogatories as the 


other party, or as the Court ſhall think material, for clearing 


up the points at iſſue; and appoint the one party to be exa- 
<* mined immediately after the other.” 

Both parties were accordingly examined before one of the 
b and, upon the 21ſt June laſt, the following inter- 


locutor was pronounced : ** Having again conſidered this „ 


« with the declarations of the parties emitted in terms of laſt in- 
te terlocutor ; Allow the purſuer a proof of the libel, and of all 
facts and circumſtances tending to ſupport the concluſions 
thereof; and particularly, that the declaration or acknowledg- 
ment libelled on, is of the hand-writing of the defender, and 
„of the true date of granting the ſame. Allow the defender a 
proof of all facts and circumſtances tending to elide the con- 
© cluſions of the libel, and to both parties a conjunct probation ; 
J and grant diligence hinc made.” | 

The petitioner preferred a petition to the Commiſſaries, ſtating, 
ſhortly, certain particular circumſtances, of which ihe could bring 
a proof by witneſſes ; but at the ſame time ſubmitting, thac 
thise was already ſufficient evidence to ſupport the declaratory 
| concluſions of her libel. This petition, however, having been 
too late'of being preſented, did not meet with any regard ; ; and, 
upon the 26th of Auguſt laſt, the Commiſſaries pronounced ano- 


ther interlocutor, in the following terms: Having reſumed the Aug. 36. 178. 


- * conſideration of the interlocutor of the 21ſt of June laſt, the 
6 proteſtation admitted againſt the ipurſuer on the 7th of July 
* laſt, for not proving in terms thereof, and the whole cauſe; 
10 Find the libel not proven; and therefore, aſſoilzie the de- 

66 * fender from this MED. and decern.” 
The 
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a petition, praying, fo far * 
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The petitioner, thus baffled and diſcouraged in her Peineipet 5 
object and her circumſtances being ſuch, that ſhe could ill afford 
to maintain an expenſive litigation with an opulent gentleman, 
and particularly to enter upon a proof with him, ſhe reſolved to 
preſs upon the Commiſſaries the ſecond alternative of her libel, 


viz. a claim for folatrum and damages; and therefore, ſhe gave in 
to alter the former te Io Cesc, wot . 


© to find the defender liable to her in ſuch a ſum of damages, as. 
„ ſhall appear adequate to the nature of the cafe, and to the cir- 
„ cumſtances of the parties.” 


Nov. 29. 172 On the 29th November 1784, the following EN CORR was 


Der. 23. 17 


pronounced: The Commiſſaries having conſidered this peti- 


tion, with the anſwers thereto ; Before anſwer, Ordain the pur- 

ſuer to condeſcend and ſay, whether ſhe intends to 1 any 

* farther proof of her libel as now reſtricted.“ 
The purſuer thought it exceedingly hard, chat the Commiſſa- 


ries ſhould perſevere in laying the onus probandi on her, whatever 
branch of the cauſe ſhe might chooſe to infiſt upon. And ſhe 


2ave in a condeſcendence, in which ſhe took the liberty to com- 


plain of this, while, at the ſame time, ſhe gave a true and fair 


narrative of her parentage, education, and manner of life, from 


which ſhe humbly apprehended it did ſufficiently appear, that it 


would have been no diſparagement to the Laird of M'Nab to 
make her his lawful wife; and as ſhe had given him an op- 
portunity of examining the hiſtory of her life and connections, 


_** ſhe challenged him to redargue any one circumſtance, by any 


** mean of probation that the Commiſſaries would admit of; and 
if he ſhould not attempt to diſprove what ſhe had thus averred, 
** the had no doubt but they would conſider the damages according 
to her ſituation in life, which was irreproachable in every re- 
< ſpe, until the was ſeduced by the defender, under the ſtrong- 
©: eſt profeſſions of regard, and a belief that ſhe was his wife. 
The contrary, however, had been found by their interlocutor, 
© which as yet the had acquieſced- in, But ſhe could not imagine 
the Commiſſaries would allow him to get off, without finding 
him liable in the higheſt damages.“ 
On the 23d December 1784, the followiiij interlocutor was 
pronounced: * The Commitlaries having reſumed the conſidera- 
tion of this cauſe, with the condeſcendence given in for the 
<< purſucr, aud anſwers thereto; Find no damages due to the pur- 


fuer, 


VV 14 
5 ſuer, and aſſoilzie the defender from the whole 8 of 
the libel, and decern.” _ 
Both branches of her cauſe being thus decided againſt her by 
the Commiſſaries, without aſſigning any ratio decidendi, but leav- 


| Ing her to gueſs, that it might be upon the maxim, non deficit jus, 


fed probatio. The petitioner, who ſtill flattered herſelf that the e- 
vidence already in proceſs was fully ſufficient, brought the whole 
cauſe into this Court by a bill of advocation.— But the Lord 
Swinton, Ordinary, officiating on the bills, on the 23d February 


pronounced the following interlocutor ; ** The Lord Ordinary ha- "Feb. 23. 


eving conſidered this bill, anſwers, replies, and writs produc 
* Refuſes the bill, and remits the cauſe fimpliciter to the Commiſ. 
„ faries.” 


This . ths! petitioner is Now malls to ſubmit 


to your Lordſhips review.—lt is a cauſe, not only of deep import- 
ance to the parties, but is, in both branches of it, of very eſſential 
conſequence in point of precedent, and is therefore well entitled 
to the moſt deliberate conſideration of your Lordſhips. For, up- 
on the fir? branch, a parade of learning has been diſplayed, on 
the part of the defender, in long and laboured papers, which, 
when thoroughly conſidered, will be found to contain the moſt 
dangerous, and, the purſuer will be allowed to ſay, the worſt- 


founded doctrine, that hitherto has been broached in this country, 


with reſpect to the weight that is to be given to holograph deeds. 


8 And, upon the ſecond branch, there has been a laxity of prin- 


ciple held forth, with regard to what all nations have deemed ſa- 
cred, and all courts have taken under their protection, not only 
from the violent raviſher, but the artful ſeducer female chaſtity 
— without which, all the regulations of civilized ſociety would be 
of little avail. 

As to the firft branch, the purſuer is aride to maintain, that 
holograph deeds, except as to the ſingle circumſtance of their not 
being per /e probative pf their own dates, are, in every reſpect, 
equal to deeds atteſted by a number of witneſſes. 

Io go back to the moſt ancient periods of our law, in order to 
_ diſcover what effect is now to be given to deeds, or to find out in 
what manner they muſt be executed, ſo as to entitle them to bear 
faith in judgment, would be truly ridiculous. In ancient times, 
the art of writing was poſſeſſed by very few perſons; and even 
after 1 it came to be more e general, inſtances are to be found, in 
| | 3 | men 
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men of the higheſt rank and ſtations of life, unable' to adhibit 


their ſubſcriptions to deeds to which they were parties. Sealing 


Was long the chief mode of giving authority to deeds, in this, as 


well as in other countries. But, in proceſs of time, when tranſ- 
actions that required writing for the preſervation of their me- 


mory, became more frequent, and the art of writing became 
more general, the dangers that might ariſe from counterfeiting of 


ſeals, induced the Legiſlature to enact, That no faith ſhould be 


given to any writing under a ſeal, without the ſubſcription of 


the party, or a notary, when he could not write himſelf.” — 
The preſence of witneſſes came alſo to be required in deeds, whoſe 
authenticity was to depend upon the mere ſubſcriptions of par- 
ties; and, at laſt, this part of the law was brought to maturity 
by the act 1681, which is too well known to your Lordſhips, to 
render it neceſſary for the petitioner to ſtate the ſolemnities that 
were thereby required to render deeds of importance probative. 
But although, in general, deeds, which are not written by the 


parties themſelves, are not allowed to bear faith in judgment, 


unleſs they are ſigned and reſted in the manner directed by the 
act 1681, the object whereof was to prevent forgery ; yet, holo- 
graph deeds, all of which are written with the granter's 'own 
hand, as well as ſigned by him, are valid without witneſſes; for 


which, indeed, there is the beſt of all reaſons, viz. that a per- 


ſon's hand-writing, through the whole of a deed, 'is much harder 


to be counterfeited, and therefore leſs expoſed to forgery, than the 
bare ſubſcription of the names and ſurnames of two. witnefles;— 


The defender has indeed been pleaſed to obſerve, that it is on- 
ly by cuſtom that holograph writings have been admitted by our 


courts of juſtice as obligatory, and that this cuſtom is of no very 


ancient date, But this obſervation can have no influence upon 


the preſent queſtion. Law is, at firſt, a ſimple ſcience every 

where: its rudiments ſpring from the natural feelings of men; and 

every engagement, that is properly obſerved, muſt be binding; un- 
leſs, by particular ſtatutes, (which, though derogatory to the prin- 
ciples of common law, may be found neceſſary for the prevention 
of frauds), particular ſolemnities are introduced. It is owing to 
ſtatutes of that ſort, that, in certain caſes, even perſons Who 


acknowledge their ſubſcriptions to deeds, are entitled to be re- 


leaſed from the obligations which thoſe deeds contain. But, 
when a deed is not only ſigned, but wholly written by the. per- | 


ſon 


* 


4 


fon who grants it, he is not allowed to eiffate its validity, on 
account of its wanting any of the ſolemnities which the ſtatutory 
| law has required in deeds that are only ſubſcribed by the granter. 
Such holograph deeds are the moſt genuine and undoubted proofs 


of an obligation, that can poſſibly be figured ; and mult, at all 
times, have been obligatory at common law. Ir is true, indeed, 
that, when the art of writing was confined to a few, ſuch deeds 


could not be frequent. Even at this day, their number will be 
found to be ſmall, when compared with deeds written by pro- 
feſſional men, and only ſubſcribed by the real parties: but t 

_ whenſoever they occurred, they muſt have been obligatory, even 


in the moſt early times, cannot poſhibly be controverted. 
The defender ſeems to admit, that a deed, which is ſubſcribed 


by the granter and two witneſſes, and which mentions the names 
and defignations of the writer and witneſſes, is probative, and 


that no proof in ſupport of its authenticity can be demanded 
from the perſon who founds upon it in judgment. The purſuer, 
however, is at a loſs to diſcover any reaſon why the ſame effect 
thould not be giyen to a holograph deed, which is by law equal- 
ly valid and obligatory. The force of the latter, as well as the 
Former, can ariſe only from its being probative, by law, of the ob- 
ligation it contains; for, in fact, writings are nothing elſe than 


_ proofs of tranſactions and obligations. There can therefore be 
no more reaſon for requiring an extrinſic proof in ſapport of a 
holograph deed, when denied on the part of the ſuppoſed granter 
_ thereof, than for requiring ſuch proof in ſupport of a deed that 


is only ſigned by the party and two witneſles, and is likewiſe de- 
nied to be genuine. Indeed, were there room for a diſtinction, 


it ſhould appear more reaſonable to require extrinſic proof in ſup- 
port of a deed that is only ſigned by a party, than in ſupport of 
one that is wholly written by him, which it muſt he more diffi- 


cult to forge. Beſides, as long as the inſtrumentary witneſſes 
are alive, the truth of deeds that are ſigned by parties in their 
preſerice, can be eaſily ſupported; and, on that account, the 
party who founds upon a deed of that ſort, would have leſs rea- 


. fon to complain, although the law were to deny it effect during 
the lives of the witneſſes, until it ſhould be further etablithed- 
by their teſtimony. But holograph deeds are generally executed; 


in that way, on purpeſe to keep the tranſaction to which they: 
| relate, gy perfectly lawful, a erer from the world. Bur it, 
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in order to render them probative, ſome extrinſic evidence were 
neceſſary, they never could with ſafety be employed to purpoſes 
of that ſort. It often happens, that a father wiſhes to conceal, 
not only from his children, but from every one elſe, the provi- 
ſions he means to beſtow upon them. This he can eafily\do, by 


_ executing holograph bonds in their favour. It would, however, 
ſound rather ſtrangely, were his heir or repreſentative at liberty 


to inſiſt that the children to whom ſuch bonds were given, ſhould 


prove the actual execution of them, before they can found upon | 


them in judgement as probative deeds. 
Bills of exchange require none of the ſolemnities introduced 
by the ſtatutory law of Scotland, and are ſufficiently obligatory 


when ſubſcribed by the accepter, although written even by the 


drawer or creditor in the bill. It will not, however, be pretend- 


ed, that the ſuppoſed accepter, even by denying the verity of his 


ſubſcription, throws the burden of proving it upon the holder of 
the bill. On the contrary, it is incumbent upon the accepter 
himſelf to improve it, by ſhowing the ſubſcription to be a for- 


gery. The reaſon of this is, that the bill is of itſelf probative by 


law ; and holograph deeds being equally ſo, they muſt ſtand upon 
the ſame footing in that reſpect. 

The fame obſervation will apply to a number af ber deeds, N 
ſuch as receipts and diſcharges granted to tenants for rent, miſſive 
letters in re mercatoria, and fitted accompts among merchants, &c., 
which, being fully obligatory without the ſtatutory ſolemnities, 
mutt be held probative, until they are improved wu] the perſons ; 


who challenge them as falſe or forged. 


No caſe can, however, well be figured, where it is more neceſ-. 


ſary to give faith to a holograph writing, than when it is of the 


nature of that which is the ſubject of the preſent queſtion.ä— The 
defender is indeed pleaſed to lay, that the purſuer's claim is en- 
titled to no favour ;—that all nations whatever have conſidered 


the formal celebration of the matrimonial contract, as a ſalutary . 


and indiſpenſible protection to female virtue, and as the only 


condition on which a virtuous woman will ſurrender herſelf to 


the embraces of a man ;—and that the purſuer, by admitting the 


defender to her bed, in conſequence only of a prior declaration or 
promiſe on his part, not only violated the laws of her country, 


but the {till more ſacred laws of female honour, and forfeited the = 


the reſpec due to every virtuous woman, from her huſband, and 
from the world. The petitioner is, however, ſatisfied, that ſuch 


ſort 


3 


fort of declamation will have no influence with your Lordſhips, 


vrho are too ſenſible of the neceſſity of giving every degree of 


protection to female virtue, by putting an effectual check to the 
vile arts of profligate ſeducers, who graſp at every opportunity of 
triumphing over the chaſtity of innocent virgins, whoſe affec- 
tions they have ſecured, by perſuading them, that they have gi- 


ven them ſufficient evidence of their having entered with them 


is requiſite by the law of this country. | 


into the ſtate of marriage; to perfect which, nothing but conſent 
The petitioner knows, that, in ſome countries, reſtraints are 
laid upon marriage, by means whereof, thoſe who ſcruple not to 


break the moſt ſolemn vows and engagements may get free, But, 


that ſuch reſtraints are highly impolitic, and introductive of the 


worſt conſequences, is but too well known to your Lordſhips. 


And the petitioner will be allowed to obſerve, that it is much to 


— 


their hearts. 


the praiſe of the law of this country, that the previous conſent of 
parties, or their acknowledgment of each other as man and wife, 
is ſufficient to render their cohabitation not only legal, but vir- 


tuous and honourable, _ | 


Such being the law of this country, the petitioner's claim is 
entitled to the higheſt degree of favour; and every acknowledg- 
ment on the part of the defender, tending to import his taking 


her to be his wife, before ſhe ſubmitted to his embraces, muſt, it 


probative, be ſufficient to conſtitute a marriage, even although de- 
fective in the ſolemnities required in deeds of alienation, or in 


other contracts or obligations, with reſpect to pecuniary matters. 
It would be hard indeed, if, on account of a ſuppoſed ruſticity in 


tenants, the law ſhould relax in their favour, but refuſe to grant 


the like indulgence to the weakneſs and credulity of young wo- 
men, who, the more virtuous they are, will be the more apt to 


repoſe implicit confidence in thoſe who have got poſſeſſion of 


This leads the petitioner to take notice of a particular circum- 


ſtance, upon which the defender ſeems much to rely, viz. That the 


acknowledgment of marriage, founded on by the petitioner, does 


not bear in gremio that it was written and ſubſcribed by him. 
For, even ſuppoſing that, in obligations whereby a perſon binds 


himſelf either to the performance of ſomething which he under- 


takes to do, or for the payment of a certain ſum, or in other deeds 


deviſed for the purpoſe of ne property, or diſcharging a 
pal. | 3 debt, 


1 


debt, it may be thought neceſſary, that a certain form of expreſ- 
ſion ſhould be uſed, and that the granter of ſuch deeds, when ho- 


lograph, ſhould mention them to have been written, as well as 
ſigned by him; it is humbly ſubmitted to your Lordſhips, that 
there is neither neceſſity nor expediency in requiring the ſame 


degree of ſtrictneſs and formality in writings which are not cal- 
culated either to produce an obligation, in virtue whereof, a right 
is to be eſtabliſhed, or a demand is to be made, or to diſcharge a 
previous obligation, or renounce an eſtabliſhed right, but merely 
to aſcertain a fact, in which, the granter of ſuch writing, and ano- 
ther perſon, are jointly concerned. Such, however, is the nature 


of the writing now in queſtion; for, by chat writing, the defender 


neither came under any obligation to do or perform any thing, 
or to give up or releaſe any claim competent to him, but merely 
certified a matter of fact, viz. that the mace Jan Buchanan 


Was his lawful wife. 


The petitioner humbly 8 that an achnowiodgaent 
of this ſort would have been ſufficiently probative, although it 
had been written with another hand, and only ſigned by the de- 
fender. Bur, if that be ſo, it can be no objection that it does 
not bear its having been written by him; the more eſpecially, 
when it is conſidered, that his name is introduced even into the- 
body of the writing, as well as by his ſubſcription * 
to it. 

The defender, conſcious, i en ſeem, of having offended a- 
gainſt the laws of his country, by which he himſelf as well as 
his property is ſecured, has found it neceſſary, upon this occa- 
ſion, to arraign the law ſelf, which he has done very roundly 
in his replies before the Commiſſaries, page 3, in the following 
words : The law of Scotland, with a want of policy that marks 
the law of no other country in Europe in that reſpect, has 
{+ thrown matrimonial connections ſo looſe, as to ſubject perſons 


to the effect of that ſolemn and deliberate connection on the 


** ſlighteſt grounds,” He then endeavours to ſmooth the matter, 


by alleging, Let ſtill the Courts of law, who do not, and can- 


not in every caſe proceed on general rules of law, without re- 
s gard to ſpecial circumſtances in fact, are ever ready, in queſ- 


© tions of this nature, to reſort to the original principle on which 


% the branch of the law of Scotland depends, that con/en/us, non 
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* upon one document or one fad, as evidence of ſuch conſent, will 
take the whole facts and circumſtances together, and thereupon 


determine, whether, in each particular caſe, ſuch a deliberate 
8 conſenſual contract has been formed, as juſtice and equity can 


cc 


ſupport.” 
The bold (the petitioner had almoſt ſaid audacious) attack up- 
on the law of Scotland, with the ſubſequent diſſertation Which 
has been quoted, are viſibly meant. as different harbingers to in- 
troduce the only inſtance which it is poſſible to wrelt into a judg- 
ment of any court whatever, in confirmation of the itrange and 
moſt unreaſonable doctrine, that an acknowledgment of marriage, 
under a party's own hand, is not a ſufficient foundation for a de- 
clarator at the inſtance of the party in whoſe favour it is granted. 
That inſtance is the late celebrated caſe of Mrs. Janet M* Innes, 
widow of Captain Fairbairn, againſt Alexander More, where there 
was produced an acknowledgment by Mr, More, that Mrs. Fair- 
bairn was his lawful wife; and this acknowledgment was found, 
firſt by the Commillaries, and thereafter by the Court of Seſſion, 


as ſufficient evidence that they were married perſons, by the law 


of Scotland: So that it is rather too great a degree of aſſurance on 
the part of the defender to aver, That Courts of Law are ever rea- 
dy not to judge upon one document to found a marriage. But the 
defender affects to triumph in the reverſal of that decree in the 
Houſe of Lords, without conſidering that the enlarged view which 
was taken, by that moſt honourable Houle, of that very ſingular 
caſe, which was attended with a variety of circumſtances which 
do not occur here, will by no means eftabliſh a precedent for a 
total alteration of the law of Scotland, which has endured for 
ages, although 1 it has been poſſible that one caſe has occurred, in 
which the written acknowledgment of a party was not thought 
ſufficient of itſelf to make a marriage, becauſe the force of it was 
taken off by the circumſtances under which it was granted. 
The words of the judgment of the Houſe of Lords, are as fol- 
low: The purſuer, not having alleged, in the original libel or 
ſubſequent condeſcendence, any marriage or matrimonial con- 
* tract, previous to the acknowledgment mentioned in her libel, 
as dated on the iſt May 1780, but written in fact in the latter 
end of November following, and no proof of that, or any other 
9 ene of the * ſen been produced in the: 
* caulc,, 
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* cauſe, but from the judicial examination of che defender, where- 
by it appears that ſuch acknowledgment was not given by the 
defender, or accepted by the purſuer, or underſtood by either as 
a declaration of the truth, but merely as a colour to ſerve ano- 
ther and a different purpoſe, which had had been mutually con- 
** certed between them, and the other circumſtances of the caſe con- 
** curring to prove the ſame thing; It is declared by the Lords Spi- 
ritual and Temporal, in Parliament aſſembled, That the ſaid 
** written acknowledgment is not ſufficient proof of any marriage 
or matrimonial contract having paſſed between the purſuer and 
defender; and it is therefore ordered and adjudged, that the 
ſaid interlocutors, complained of in the ſaid appeal, be, and the 
© ſame are hereby reverſed.” 
Were the judgment of the Houſe of 1 a judgment i in point, 
againſt the doctrine maintained by the petitioner, or, in other 
words, againſt the uniform doctrine of the law of Scotland, ſhe 
ſhould, with all due deference, take the liberty to ſay, that ſhe 
would nevertheleſs plead that doctrine with firmneſs before your 
Lordſhips, and ſhe would by no means deſpair of obtaining from 
your Lordſhips a deciſion in conformity with that doctrine.— For, 
although the Houſe of Lords be the Court of ultimate reſort, in 
every queſtion that comes before the courts of law in this king- 
dom, yet its powers, great as they are, do not extend to the mak- 
ing or the altering the laws, which can be done only by the Le- 
giſlature, - by the three NING, of which the Houle of mk is 
but one. 

An erroneous notion of that judgement my have been i im- 
preſſed upon the Commiſſaries, or even upon the Lord Ordinary, 
to ſuch a degree, as hitherto to prevent the due effect of the de- 
fender's holograph acknowledgment in this caſe. But the peti- 
tioner truſts, that your Lordſhips, ſitting in a Collective Body, as 
the Supreme Tribunal of this country, will J very differ- : 
ently. 

In the caſe of A. Iunes contra More, a number of particalite ap- 
peared, to ſhow, that the written acknowledgment was obtained 
by a kind of concuſſion; and there can be no doubt, that the legal 
preſumption in favour of a writing, may be defeated, by circum- 
ſtances which afford conviction that it was not voluntary. —Sup- 
poſe the moſt formal contract of marriage to be execured with all 
the ſolemnities which can take Place as to any deed whatever, 


and Eh 
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and yet a pod to be brought, that a piſtol was held to the breaſt 
of one of the parties, and ſubſcription compelled, under the fear 
of immediate death ;—moſt certainly ſuch a deed, though unex- 
_ ceptionable in itſelf, independent of the proof, would be of no 
avail: And the petitioner has no difficulty to admit, that many 
other circumſtances may be figured, which will ſatisfy the mind 
of a judge, either that a deed was not voluntarily granted, or not 
ſeriouſly granted. For inſtance, if it could be proved, that the 
defender's holograph acknowledgment in this caſe, was written 


by him in a joke, and had been ſnatched from him by the petition- 


er, ſhe would not be allowed the benefit of it, 

But your Lordſhips are entreated to conſider the very efſential 
difference between this caſe and that of M*Innes again? More, or 
any caſe which can be figured, where a holograph acknowledg- 


ment, ſuch as this, ought not to be found entitled to full faith in 


judgement.— In that, and in all caſes upon which the defender can 
pretend to argue as in his favour, the circumſtances, eluſive of the 
deed, are accidents, which, from their very exiſtence, admit the 
| ſubſtance, viz. the authenticity of the deed; whereas here, the de- 
. fender has abſolutely precluded himſelf from alleging, that the 
acknowledgment was granted by any other means, or with any 
other intention, than its fair and natural import, becauſe he has 
denied that it is a genuine deed. 

If, therefore, your Lordſhips be ſatisfied that it ig a genuine 
| deed; it muſt have its full and uncontrolled effect, there being 
nothing whatever againſt it ; for the defender's mouth is ſhut, 

and he cannot for ſhame, nor would your Lordſhips permit bim, 
when beat out of one ſtory, to aſſume one perfectly different, 

and to allege cauſes and motives for that, which he has, during 
the whole courſe of the proceſs, moſt poſitively alleged to be a 
falſchood. If it be an authentic deed, of which your Lord- 
{hips will be ſatisfied comparatione literarum, when vou look with 
your own eyes at the acknowledgment, and at M*Nab's lette:s, 

which he ſtill confeſſes are genuine, it will be impoſſible to avoid 
drawing the concluſion, that it is a true and genuine atteſtation ; 
for, if it were not, Why would the defender ſo poſitively deny it 
to be genuine ? Why would he endeavour to bribe the petitioner 
not to bring a declarator of marriage againſt him, which it ap- 
_ pears from his declaration he did ?-Had he not been conſcious, 

that it was a ſerious atteſtation, upon which the petitioner unfor- 
tunately 
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tunately telied, he ulld have bid Fes to it, and 3 9 75 | 
no uneaſy apprehenſions from 1ts being produced againſt him. 

Here, then, the parties muſt join iſſue upon plain ground, — 


Here 1s produced a complete acknowl: :dgment of marriage, holo- 
graph of the defender. He is called upon to propone improbation, 


if he dare; and ſhe will abide by it, /ub periculo falſi. The Com- 
_ miſfaries did at firſt moſt properly ordain him to condeſcend, 
whether he offered to propone improbation, He ſhrunk from it; 


and they, with ſubmiſſion, did afterwards very erroneouſly de- | 
part from the ſolid principle of law, and, veering about to a dif- 
ferent point, threw the. onus probandi upon the petitioner. It is 
now time retrorſum vela dare, and let the cauſe be again tried as it 
ought to be. Your Lordſhips will not think there is any won 


der, that it is not in her power to ſupport by witneſſes, what, 


from its very nature, was a private and confidential ſecurity—fa- 
tal indeed to her, unleſs the heart of M*Nab ſhall relent, or judi- 


cial authority ſhall enforce a conjugal obligation, as has formerly 


been done in the Highlands of Scotland, in the caſe of a gentleman 


with whom M*Nab cannot take it amiſi to be aſſociated. And if 


the reſult ſhall be as agreeable in this caſe as in that, neither 
party will have reaſon to complain of what is paſt. | 
It has been objected, That the acknowledgment cannot be au- 


thentic, becauſe, on the day on which it is dated, the defender 


was at a conſiderable diſtance. | 

But this will admit of two anſwers, * the 25 place, M*Nab, 
who, from his writings produced in proceſs, does not appear to 
be remarkably accurate, may have bona fide miſtaken the date; 
and, ſecondly, upon ſuppoſition that he, ar the time of granting 
the acknowledgment, had an unfair meaning, he might make 


a wrong date, on purpoſe to found him in the very objection 


which is now ſtared in his name. If it be an authentic acknow- 


ledgment under his hand, the date is of no manner of conſe- 


quence; borh the parties are alive, and the petitioner infiſts upon 
the writing as evidence of the fact, that by M*Nab's conſegt ſhe_ 
is his lawful wife. 


And therefore, now that che petitioner has been driven to in- 


fiſt for redreſs in the moſt public manner before the Supreme 
Court of her country, ſhe does, with the utmaſi confidence ef truth, 


alert her right, under that acknowledgment, dehivered to her by 
M'Nab, as of his own hand- writing, ves the faith of which ſhe 
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yielded to his earneſt ſolicitations, believing herſelf to be his wife; 
though, from prudential conſiderations, it was neceſſary to re- 
concile his relations to it, becauſe her fortune was not ſuch as 
they might think the Laird of M'Nab entitled to get with his 
fpouſe. 

The humanity and candour of your Lordſhips will make full al- 
lowance for every ſentiment in the breaſt of the petitioner, an in- 
nocent and unſuſpicious young woman, educated with a Highland 
_ reverence for the Chief of a Clan, and therefore not ſuppoling it pot- 
ible that the Laird of M*Nab could deceive her. It appears from 
his letters, that his mother was a main obſtacle upon this occaſion 
 —crudelis tu quoque, mater. A ſiſter and a brother too are mentioned, 
In ſhort, not the © world, and its dread laugh,” of which our 
countryman, Thomſon, feelingly ſpeaks, but the dread diſappro- 
: bation of his family, has intimidated the defender. 

And here the petitioner will, in the warmth of her heart, de- 
clare, that ſhe cannot believe the preſent harſh defence, againſt 
his wife and ſon, is the ſpontaneous dictate of the defender him- | 
ſelf, —Human nature is a varied, complicated, and ſtrange ſyſtem. 
Men who have the higheſt reſolution i in one reſpect, are timid 
and ſubmiſſive in another; and there is no doubt, that there may 
be a Highland Chieftain, to whom, * cannon and bombs, and the 
_ claſhing of ſwords,” would be nothin g; yet the ſcolding of keen 
connections would fink his ſpirit. 436 your Lordſhips {ſhould bc 
of opinion, and give a ſolemn judgement accordingly, That the 
writing now exhibited is ſufficient to eſtabliſi a marriage between 
M' Nab and the petitioner, ſhe will take upon her to anſwer for 
it, that MNab himſelf will not be diſpleaſed.— For then, he has 
done every thing in his power; the queſtion has had a fair trial, 
and he muſt ſubmit to the deciſion of his country :—And what can 
his relations ſay, after that? — At leaſt, this is the view of the mat- 
ter which the petitioner, in Juſtice to M · Nab himſelf, thinks her- 
ſelf bound to give. 15 
The evidence upon which ſhe founds, appears to her to be moſt 
ſatis factory evidence. Alas! Can ſhe ſuſpect that the Laird of 
M'Nab would put into her hand a writing, as his own, which 
was not written by himſelf ? — She is poſitive it is of his own 


band- - writing; and although, before the Commiſſaries, ſhe, with 


conſiderable minuteneſs, pointed out many articles of ſimilarity 
between hie acknowledged hand- writing and the writing. upon 
which 
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which ſhe "RY ſhe will not trouble your 1 with fk 
ſmall particulars, but will entreat your Lordſhips to look with 


your own eyes at this writing, and at M*Nab's indiſputed writ- 
ings, and, not only from the ſpelling, and the particular forma- 
tion of the letters, but from the general caſt of the penmanſhip, 
to ſay, if they are not identically the ſame. 

It is very true, that Erſkine, Book 4. tit. 4. $ 71. lays it down, 
That a proof by the ſimilarity of hand-writing, is extremely 
** uncertain, and that it has been cenſured, with too great rea- 
** ſon, as a ſtretch in ſome former reigns, that perſons had been 
convicted of a traiterous mee Nu upon no better evi- 
dene. 

But, with ſüb winden to ſo relpectable an authority, the peti- 
tioner does maintain, that although a proof by the ſimilarity of 
hand- writing ought to be very ſtriking, ſo as to make a very 
ſtrong and xlear impreſſion upon the mind, yet, when that is the 
caſe, no evidence whatever can be more ſatisfactory; ; and it were 


much to be wiſhed, that there had been nothing worſe to com- 


plain of in former reigns, than Holding ſuch evidence as ſuffici- 
ent for conviction. 

One perſon's bag may, to be from, 
ble that of another, or there may be a ſtndied ſimilarity, which 
may impoſe upon people who have not nice eyes, and are not ac- 
cuſtomed to look at many different hands; but, where there is 
ſuch an exact fimilarity as ſtrikes every one, even the beſt killed 
in the examination of penmanſhip, the petitioner cannot really 


ery much reſem- 


figure more convincing evidence. 


An identity of hand-writting 1s much the ſame as ag identity 


of perſon and face. And it is well known, that multitudes have 
been capitally convicted, and ſuffered death, upon no other evi- 
dence, than witneſles having {worn to their firm belief that the 


priſoners were the perſons by whom the crimes were committed, 


even although they never law the accuſed perſons but at the time : 


when the crimes were perpetrated, and at the time of their 


pearance under the accuſation. 


Such evidence, though conſtantly ts is, th ſubmiſſion, 
not ſo ſtrong as that ariſing from a comparatio n! for, in 
the caſe of proving the identity of perſon, there 1s only the com- 
pariſon of a recollected impreſſion with the impreſſion of a n 


ſent object; and, at a diſtance of e. an impreſſion may be re 
| collected 
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Collected in an erroneous manner, ſo that witneſſes may be liable 


to miſtakes ;—whereas, in a comparatio literarum, both the objects 


themſelves are actually preſent, and can be deliberately examin- 
ed; by which means, a much ſurer belief may be produced. 


This may be illuſtrated by what your Lordſhips, and, it is ſup- 


poſed, every body muſt have had occaſion to obſerve, viz.. That 
two people who have been thought very like one another, when 


ſeen ſeparately, inſomuch that one has been miſtaken for the o- 


ther, have, when ſeen at the ſame time, been diſcovered to be 
clearly and evidently diſtinguiſhable in many reſpects.— Beſides, 


in a proof by identity of perſon, the jury muſt reſt their opinion 
upon the credibility of the witneſſes, who may perhaps be 
ſwearing falſely ; whereas, in a comparatio literarum, there is no 
room for any ſuſpicion ; for, when- the genuine writings are once 
acknowledged, the falſe deed is compared with thoſe. writings by 


the jury themſelves. It is oculis ſubjecta fidelibus; and when 
they judge with their own eyes, the conviction mult be as ſtrong. 


as it is poſſible for human nature to receive. ä 
If it were neceſlary to have any thing in ſupplement to ſuch 


evidence, the petitioner, both before the Commiſſaries, and be- 
fore the Lord Ordinary, ſet forth ſeveral facts, that, in her ap- 


prehenſion, were exceedingly material; and particularly, that 


the defender, upon being aſked, Whether her child was a baſlard? he 
anſwered the enquirers, That it was not, and the petitioner ſhould 


never fare worſe than himſelf. T hat the petitioner had, immediately 


after her leaving Kinnell, mentioned her being poſſeſſed: of a declaration 


of marriage; and that, at a particular time when the defender was 


taking leave of her in Edinburgh, he aſſured her he would ſoon re- 


turn and perform his promiſe, meaning thereby to acknowledge her as 


bis wife. — Theſe facts the petitioner could have proved, and can 
ſtill prove, if neceſſary. ee os ons <7 | 
Beſides, there are in proceſs. a ſeries of letters from the de- 
fender to the petitioner, which are totally inconſiſtent with the 
injurious ſuppoſition, that the petitioner was his harlot; for they 


are written in ſuch terms, as are ſufficient proofs that he never 
conſidered her in ſo low and deſpicable a light. 


Thus, in his letter gth September 1782, he writes: If you 
knew, my dear Jannot, who I have been wached by all my frinds 
Las to fieing you, but in particular what I have ſuffred by my 


mother, ſiſter, and brother, you wad eafly forgive me. hut 
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deed his equal, —at leaſt, as a woman with whom it would not 


| | (287). 
* I'm firmly reſolved to be no worſe than my promiſe to you, and 
to make up in time coming what you have ſuffred on my accompt. 
* Keep you a good hart, dr Janie, and blive me to be ar all 
times with the h:zeft regard, your moſt aſshoured frind, — 
%%% AENARY oo: 1 Tp 3 

And his letter of the 4th July 1782 bears: My dear jaſie, 


( keep you a good hart, and be aſshoured that I grow daily and 


* daily fonder of you, and likes you much better than at firſt, 
knowing well your worth and merit; nor ſhall any florys at your 


** expence, if ſuch comes to my hearing, they ſhall have very little 
© thanks from me. There is people envious and maleſous to be 


talking of what they know little of; knowing well there is no- 
* thing amiſs about you, but what have been the guilty cauſe of; 


and be well aſshoured that your intreſt will at all times be at 


my hart, and that every mark of reſpect and attenſion ſhall be 
* ſown you.” And the letter concludes, © Blive me, dr Jafie, 
to be at all times, with the Higeſ regard and reſpect, your moſt 
© aſshoured frind—Fran. M NAB... LE 
Flattering herſelf, then, that your Lordſhips will upon the 


-whole be ſatisfied that ſhe has made out her marriage, and ſecu- 
red the legitimacy of her child, ſhe ſhall ſay no more upon this 


firſt branch of her cauſe, which, if determined for her, will 
ſuperſede the conſideration of the ſecond branch.—Bur as ſhe 
may be ſo unfortunate as to have your Lordſhips judgment againſt 


her as to the declarator of marriage, ſhe muſt, though with a 
heavy heart, have recourſe to her alternative concluſion, for a /- 


/atium and damages for her injured virtue and blaſted reputation. 
As to the ſecond branch, then, it will be kept in view, that it 
muſt in ſome degree be blended with the firſt, in ſo far as - the 
{ame evidence, though not ſufficient for the one, may be abun- 
an, ... 

Thus, though your Lordſhips, notwithſtanding all that has 
been argued, as to the effect of the defender's holograph written 
acknowledgment, ſhould hold it not to be ſufficient evidence to 


eſtabliſh a marriage; yet, ſurely it is a very ſtrong circumſtance 


to prove ſeduction under the perſuaſion of marriage. And, in 
like manner, although the letters ſhould not be held as corrobo- 
rating the capital evidence of the written acknowledgment, that 
the defender looked upon the petitioner, as he well might, as in- 


be 


e 


be unſuitable for him to unite himſelf in wedlock, — ſhe being 
2 woman of whom he grew daily and daily fonder; —a woman 
for whom he entertained, not fon:ineſs alone, but ** the higheft 
regard and reſpect; a woman whoſe “ worth” and © merit” 
he well knew—They will ſurely put it out of his power to 
maintain, with any kind of decency, far leſs probability, that he 
looked upon her as no better than one of his ordinary miſtreſles 
and ſweethearts, of whom, it appears, that there was no incon- 
ſiderable number. Your Lordilips cannot believe, that a gentle- 
man of the Laird of M*Nab's rank and fortune, would ſtoop fo 
low, as to proſtitute ſuch expreſſions to a mean and infamous 
woman. The expreihons ſpeak for themſelves, and muſt impreſs. 
every mind with conviction, that the perſon to whom they were 
addreſſed, was, in the eſtimation of him who wrote the letters, 
far above that rank, or that character of females, with which it 
is attempted, on the part of M*Nab, moſt unjuſtly to claſs the pe- 
anogen: af; 8 be3 | 
And here the petitioner ſhall lay before your Lordſhips, her 
parentage, education, and hiſtory, verbatim as ſtated in her con- 
deſrenden es-. 1 SAP a 
As the defender has been pleaſed to give a very falſe and in- 
* jurious narrative of facts touching the purſuer's family, and 
„ the manner in which ſhe has been employed from her youth 
downwards, the purſuer now propoſes, in a few words, to give 
© true account of her family, and the way ſhe has herſelf been 
employed, fince ſhe had the misfortune to loſe her parents. 
eln doing ſo, the purſuer does not ſuppoſe it neceſſary to go 
further back than her grand father; although ſhe could bring 
evidence of her anceſtors being reſpectable people, for genera- 
© tions further back. Her grandfather then was Duncan Bu- 
© chanan, tackſman of the farms of Balfoyl, Ardoch, and In- 
„ nereoch, in the eſtate of Strathyre, the property of the de- 
% fender's uncle, the late Arnprior. He was a diſtant relation of 
_ * Arnprior's, and much reſpected in the country. He left two 
e ſons, Robert, the eldeſt, the purſuer's father, and Walter, her 
uncle. i FE - | 
»The ſaid Duncan Buchanan died while the purſuer's father 
and uncle were infants. He had a brother, John Buchanan, 
ho took care of the purſuer's father and uncle while they were 
under age, and gave both of them good education, which he 


vs 


was 


{ =.) 


* was endhjed to do from the poſſeſſion of the farms of Balfoy!, Z 
85 — and Innereoch, and ſtocking of theſe farms. e 
The purſuer s father having thus got a proper education, was 
0 meant to proſecute the buſineſs of a writer. And for this pur- 

oſe he came to Edinburgh, and wrote in the chamber of the 
* ee Mr. Alexander M'Millan, writer to the ſignet, for ſome 0 
ears. | 

'J During this period, the purſuer's father enjoyed a yearly "oY ; 


s nekit ariſing from the above farms, of about 20 l. a-year, which, 


joined with his own emoluments from the office of Mr. M*- 
Millan, gave him an opportunity of living with decency and | 
< reſpect. | | 
Upon leaving Edinburgh, the ck 8 fakes went to the : 
family of Culdares, in the character of factor and grieve; and 
there he reſided for about 12 years, much reſpected, until the 
year 1745, when he was ſolicited to give his aſſiſtance to the 


Pretender; and, having his countenance, he was enabled there- 
by to have. the command of the men which was raiſed. —The 


* rebellion being quelled, a great reward was offered to any per- 
** ſon who ſhould apprehend the purſuer's father. The reaſon of 
this was, that evidence might be brought of Arnprior's having 

* acceſſion to the rebellion, But the purſuer's father having 
kept out of the way till the at of indemnity. was paſſed, he _ 
* afterwards appeared, and got poſſeſſion of the farm of Balla- 

„ menoch of Lonry, alongſt with the above farms of Balfoyl 
bs 4 and Innereoch. Afterwards, he removed from the farm of Bal- 


« lamenoch to a farm under Mr, Drummond of Blair-Drum- 


© mond, called Mill of Forie. From this farm he removed 'to 


2 the farm of Balfoyl, and died there, leaving the e N 
d eldeſt, and other two daughters, all under age. 


The puriuer was put to the ſchool of Down by her father, 
© here ſhe ſtaid about a twelvemonth, learning to write and | 
„ few having previouſly learned to read at the {chool of Ca- 
** lender. 

The purſuer's father died when ſhe Was ih 14 years bf | 

age. After his death, the was ſent to the ſchool of Stirling, 

«and was boarded at the rate of 1 31. a year, which was as high 

* a board as any gave at that place. On the death of the pur- 
ki luer s father, any ſmall money which he had, was ſecured as a 


*© jointure to hie widow, excepting about 30 J., which was intend- 
K 
ed 
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wa rl to be laid out on the purſuer's education. In- the mcan 
© while, the purſuer's uncle alſo died, leaving the purſuer and 
b her two ſiſters a ſmall heritable property, called the farm of 
2M 4 Courlapſion, of yearly rent 331. Sterling, and a houſe in Glaſ- 
e gow, of about 251. Sterling of yearly rent. 

As the purſuer was under age at the time of her uncle's. 
„death, but paſt the age of 14, ſhe choſe Mr. Buchanan of 
8 Auchleſhy as her curator, he being a diſtant relation of her's 

by the father. | 
* The purſuer has formerly ſhown, that her father was factor 
* and grieve at Culdares ; and he being now dead, the late Cul- 
4 dares deſired to ſee the purſuer there on a viſit. Accordingly, 

* the purſuer went, and ſtayed with the family for about ſix 
_ © weeks; and during her ſtay there, the purſuer, anxious to 
< learn to waſh. and dreſs her own clothes, employed herſelt 
<< ſometimes in waſhing theſe, but never performed any menial 
ſervice in the family, or received any wages. And, when her 
« viſit was over, {he went from the houſe of Culdares to Glaſ- 
3 gow, where ſhe attended the ſchools, and ſtayed in the houſe 
f Doctor Buchanan, now of Lenny, and eat at the table a- 
_ © Jongſt with the family, and was treated as a relation. 

« The purſuer having returned to the country, ſpent ſome 
„ months with her relations; and during that period, {he ſpent a 
i few months at the houſe of Lenny, where the lived as a com- 
* panion, and eat at table with the late Lady Lenny and family. 
<« From this the purſuer went to Glaſgow, to learn the making of 
„ thread, where ſhe ſtayed in the houſe of Mr. Herberton, mer- 
_ © chant there, and always eat at table with the family; ; and a 
certificate from him is produced in proceſs, 
From Glaſgow the purſuer again returned to the country, 
for her health; and at this period, {he was on a jaunt to Kil- 
lin, when meeting accidentally with the defender's ſiſter, the 
<« ;nfiſted with the-purſuer to make a vifit to Kinnell, which ſhe 
75 + accordingly did; and during her ſtay there, the was treated by 
<« Mrs. M*Nab, the defender's mother, and by Miſs M*Nab his 
. ** ſiſter, with reſpect and attention; at the ſame time, the pur- 
e ſuer, no doubt, aſſiſted Mits M*Nab in making up ſome things 

„ which {he was unable to do berſelf, but was chiefly employed 

* in making things for herſelf; and Miſs M*Nab would cer- 
2 « ral ESPE has to * che fact, whatever the defender 

| þ- 5 6. E | © may 


| 6 odiofis artibus circumventa ct bland! 
Haben perſuaſoria verba—1.-1. F 3. ff. De Servo Corrupto—ut 
recte habeatur pro invita quz dolo malo retinetur et abduci- 


meditatur rapinam inducitur 


ta) 


% may be adviſel to aver, to impreſs your Lordſhips with an un- 


4 favourable and falſe view of the purſuer's ſituation while at 


© Kinnell.” = BE Ne | 

In whatever line of hfe the petitioner was, it is clear, that 
damages to a certain extent muſt be due to her, For it is acknow- 
ledged, under M*Nab's own hand, that he was the corrupter of 
her innocence; and lawyers have laid it down, upon principles 
both of juſtice and expediency, that every woman who 1s ſeduced, 
be her condition ever ſo low, is entitled to ſuch a ſum as may be 
conſidered as a ſuitable dowery. Nor is it any excuſe for the ſe- 


ducer to allege, that the woman was as willing as he; for, as the 
_ weaker ſex are under the peculiar protection of the law, it is moſt 


properly conſidered, that the man is the aggreſſor; and though 
he may not uſe force, which will infer a capital puniſhment, his 
uſing other influence to bring about his wicked purpoſes, to the 


ruin of the woman, will ſubject him in pecuniary reparation. 


This is well expreſſed by Perezius, in his commentary upon 


the Codex, lib. q. tit. 13. H 3. when treating of the Crimen Raptus. 


“ Nec excuſabitur reus, ſi ea quæ rapta eſt propria voluntate, 
et non vi, raptam dicat; nam cum vis iſta, non ſolum ipſam 
* ejuſque parentes, ſed et rempublicam læſerit, talem excuſationem 


ex non admittit; quinimo preſumit quod virgo non conſenſiſſet, niſi 


tus ſedufta fuiſſet ; vim enim 


** rur—l. 3.4 5. ff. De Hom. Libero exhib. Non urget quod vo- 


A lenti et conſentienti non fiat mjuria—l. 1. $ F. ff. De Injurii.— 


„Guia hoc ipſum welle mulieris ab infidiis nequifſimi hominis qui 


And as to the inferior condition of the woman affording no 


exception, your Lordſhips have the opinion of Matheus de Crimi- 


nbus, lib. 48. Dig. tit. 3. Quarto quæritur, Quid ſit ſtatu- 


* endum, ſi puella vitiata vilis genere aut conditione fuerit veluti 


©* mercenaria ? —Liberos enim homines, mercede certa nobis ſer- 
e vientes, vilibus interpretes annumerant et putant plerique 
© ceſfare, eo caſu legem deducenda aut dotanda; idcirco quod 


_*Tuliz quoque legis pœna ceſſet, ſi vilis perſona ſtupiata fit vel 


aclulterata I. Due Adulterium 29. C. h. tit. Verum cum eam 
*© ſententiam Chriſtianis moribus indignam eſſe ſupra demonſtra- 
& verim, contrarium potius ręſpondendum judico, quod et uſus nofira- + 
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* rum provinciarum probat ; etenim lex divina i inter vilem et ho- 
* neſtam. nullum diſcrimen facit, ſed nec ancillas ad locupletium, 
imo ne quidem ad herilium filiorum nuptias aſpirare vetat, ut ap- 
paret ex cap. 21. 'Exod. v. 7. et ſeq. Quanto igitur minus 
iniquum videri debet, mercenarias noſtras, quæ liberæ ſunt, 
* ad dotem ſaltim aſpirare?“ 
So that, with ſubmiſhon, fates your Lordſhips ſhould re- 
fuſe to declare a marriage in this caſe, the only doubt that can be 
. entertained, muſt be as to the quantum of the damages, or, more 
properly ſpeaking, the dos, to which the petitioner is entitled ; for, 
that ſhe is entitled to a dos, to her ſeems abſolutely incontrover t- 

ible, notwithſtanding the Judgment of the Commiſſaries and of 
the Lord Ordinary. 

And indeed, upon this point. your Lordſhips ho the opinion 
and practice of this very defender the Laird of M' Nab himſelf, 
who, after having declared, that he ſtated what he was to do for 
the purſuer at 10 l. a year, for which he actually executed a bond; 
being interrogated, Whether the declarant ever made or offered 
„ ſuch proviſions to any other women with whom he had criminal 
_ *© correſpondence ? declares, That though he did not give any of 
them fo large a ſum as that offered to the purſuer, yet he gave 
* portions to ſeverals of them; ang to ſome he gave from 40 l. to 


Fol. Sterling.“ 
His own ſenſe of "akiics, then, appears from his acknowledged 


Sp 1 ; and ſurely he muſt, at any rate, be found liable in the 


_ 101, yearly, which he himſelf thought reaſonable, and for which 
he actually executed a bond, which is produced in proceſs. It is 
true, that he afterwards attempted to traffic with this bond, and 
would not deliver it, but upon condition that the petitioner 
ſhould agree not to proſecute the declarator of marriage. But, 
though he choſe at an after period to ſtipulate that, condition, 
your Lordſhips will obſerve, that he at firſt executed the bond 
freely, and, conſequently, your Lordſhips have his own eſtimate 
of the ſmalleſt ſum which the petitioner ſhould have as a folatium, 
In an after part of his declaration, he admits, that, upon her giv- 
ing up the declarator of marriage, he offered to ſettle 200 l. upon 
ber child, when be came of age, and, in the mean time, while he: 
allowed the child to continue under the purſuer s care, he would 
allow her $51, Sterling annually, over and above the 10 l. of an- 8 


nuity. This . muſt. have great weight with the Court, and. 
cannot. 
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cannot fail to impreſs your Lordſhips with a conviction, that the 
connection between M*Nab and the petitioner, was much more 
ſerious than that of a tranſient, illicit amour; and that, if it was 
not a marriage, it was at leaſt ſuch a connection with a gentle- 
woman, as ſhould entitle her to a very liberal allowance from the 
defender, who, after having admitted the principle, firſt endea- 
vours to narrow, and then totally to evade the application. 

But the petitioner's claim does not reſt alone upon the defend- 
er's acknowledged principle and practice, nor even upon the ſa- 
cred law as given by Moſes, the Civil law, and the laws of other 
countries in Europe; for ſhe pleads alſo upon the law of Scot- 
land, as eſtabliſhed by deciſions of this Court. And indeed, the 
law of Scotland might with juſtice be arraigned as barbarous, 
were it defective in this particular, ? 02. an en 


4 


The queſtion was very ſolemnly tried in the caſe of 'Linnen 


contra Hamilton, December 1. 1749, reported both by Lord 


{cames and Lord Kilkerran.—In that caſe, where the ſeducer was 
aſſiſted by a very able, if not the ableſt counſel that ever ſtood at 
your Lordſhip's bar, it was ſtrenuouſly contended, that the rule, 
Du virginem ſlupraverit, aut ducat aut dotet, was unknown in the 
law of Scotland; and it was argued, That, in the only two de- 
cifions that are to be found in record upon this point, Kerr con- 


tra Hiſlop, and Ca/Hlelaw contra Agnew of Sheuchan, there was do- 


luc. But the purſuer founded upon theſe deciſions as in her fa- 
vour; and, upon the general argument of ſeduction, was ſo ſuc- 
ceſsful with your Lordſhips, that you found her entitled to 2001. 


Sterling of damages, beſides the full expence of the proceſs.” 


It is curious to obſerve the different opinions of the two Report- 
ers. The firit, with much ingenuity, endeavours to ſhew, that 
this was a dangerous deciſion, as giving encouragement to the 
female ſex to be leſs afraid of giving up their chaſtity. But the 
latter gives us to underſtand, that it: was a deciſion pronounced 
by a great majority, and upon the beft grounds. His words are, 
«And whereas the fe of the Lords who oppoſed this judgement, 
% could not reliſh this doctrine of robbing a woman of her vir- 


© tne, by debauching her mind; yet the fur greater number of the 


Court held it to be doetrine well founded in law, and from the 
„ analogy of other caſes, particularly vide I.. I. $ 3: De fervo 
„ er rupto; and it was obſerved, that, in the law of France, 


5) 


. « there s what they call a rape of ſeduftion, in contradiflinction 
to vis et metus,” 

The defender, ier his caſe, comes before your Lordſhips as a 
potent Chieftain, who, in the Wilds of Bredalhane, poſſefles the 
genial powers of Aſia, and who, even upon one of his blend 
mountains, ** ſtands like the Turk with his doxies around.“ 
That he can boaſt of many violations of female chaſtity, with 
truth, the petitioner has no intereſt either to admit or deny; but 
ſhe muſt be permitted to obſerve, that, ſuppoſing her condition 
to be ſuch as he injuriouſly repreſents it, his marrying her, would 
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not be by any means ſo incredible, as has been held forth; for 


it has often happened, that the greateſt libertines have, at laſt, 
ſubmitted to be tied, for life, to very inferior women. lu that 
juſt and beautiful picture of life which is exhibited in the Spec/- 
tor, we find the fine gentleman, Mill Honeycomb, whole gallan- 
tries were ſomewhat. more refined than thoſe of M*Nab, married 


a farmer's daughter; and Addiſon; ſpeaking, upon that occaſion,” 


of the fate which ſometimes attends a licentious man, exquiſitely 
remarks, That marriage, which is a bleſſing to another man, 
falls upon ſuch an one as a judgement.” 

M' Nab, indeed, ſeems to fall under the predicament of thoſe 
whom Voet, lib. 48. tit. 5. § 2. points out as guilty of fuprun: 
atrociut.— The learned Commentator's words are, Quo in nu- 
** mero 1s quoque cenſendus, qui circa idem fere tempus plures puci- 


* las vitiauit, cum utique ad ſummum unam poſſit in uxorem 


ducere, et reliquæ poſt unam ductam fruſtra ad nuptias con- 
© tendant; ſed neceſſario dotis datione dimittendæ ſint.“ 
The defender has declared, that he has made reparation to o- 

thers, by giving them portions. They were in a different fitua- 
tion from the petitioner. To her, the only complete reparation 
was marriage; and that this reparation was made to her, ſhe a- 
vers, and proves by a writing, holograph of M'Nab himſelf. 

But, if the legal effect of this writing cannot amount to an 

eſtabhſhment of marriage, moſt certainly, by that writing, if ic 
ſhall be held ro be genuine, or even, independent of it, if your 
Lordihips ſhall not be of opinion that you have ocular demon- 
ſtration of the fact, the petitioner humbly maintains that ſhe is 
well entitled to high damages, that the defender may be compel- 
led to repair, at leaſt 1 in ſome meaſure, the cruel injury he has 
done her. 
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The parties here differ very widely indeed. The petitioner a- 
vers, that ſhe ſubmitted to the defender's embraces, truſting to 
his aſſurances of love, regard, and reſpect; nay, to a writing un- 
der his own hand, acknowledging her as his lawful wife, which 
acknowledgement, he promiſed her, ſhould in due time be pub- 
licly made, when he had reconciled his relations to the match. 

On the other hand, the defender being interrogated, What ar- 
| „ guments and perſuaſions he made uſe of, when he met Miſs 
I; | Buchanan in the morning, to comply with his defires ? De- 
| „ clares, That he made uſe of the ſame arguments, that he uſed 
to his other ſweethearts and miſtreſſes, ſuch as kiſſing and 
_ © clapping, and giving ſilk handkerchiefs and ribbons,” | 
The petitioner hopes, that the never has hitherto fallen, nor 
never will fall ſo low in the opinion of thoſe to whom ſhe has 
been known, as to have it believed, that ſhe was ſo eaſily ruined. 
An unhandſowfe reflection has been thrown out, as if, by conſult- 
ing her glaſs, ſhe might be ſatisfied that her perſonal charms are 
not remarkable. The petitioner never boaſted of her beauty; 
but ſhe may without offence retort upon M*Nab, and declare 
her willingneſs to compare faces with him. It was one of the 
"of wittieſt of the many witty ſayings of a late Noble Lord, to a 
| relation of his own, who had too much ſenſe to take ir amiſs, 
That were he fitting upon his jury, in a trial for a rape, he muſt 


11 | 'N find him guilty, upon his countenance alone, which was ſo hard 
0 favoured, that it was impoſſible to believe any woman would 
1 | willingly yield to him.—The petitioner begs pardon for taking ſo 

much liberty in ſelf-defence, when an attempt is made, not only 


| to injure her in her fame and fortune, but to depreciate her looks, 

1 Which, well this defender knows, were once dear to n and ſhe 5 

1 | 7. hopes will {t1]] be dear. 

0 The petitioner has produced no leſs than nine ee of 

| her good character, conduct, and behaviour, from creditable per- 

| Ne ſons who were beſt acquainted with her; and ſhe cannot but 

. dceply feel a ſcandalous charge againſt her, as if ſhe were of ſo 

| | 7 inmodeſt and abandoned a diſpoſition, that lhe oould not reſiſt ſuch 
groſs familiarities as it would be rudeneſs to offer to any gentlewoman 
without ſome previous courtſhip. She flatters herſelf, that her 
character, her education, her ſtation and her cireumſtances, | 

which, though far from being opulent, were ſuch as to render 
her in ſome degree independent, will ſatisfy your Lordihips, _ 
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ſhe would not proſtitute her honour and reputation for any hire 
whatever, far leſs be prevailed with to part with her chaſtity to 
this defender, for ſo paltry a reward as filk handkerchiefs and 
ribbons, the vulgar lures of the meaneſt huthes. 
Let it be remembered in what ſituation the defender found her, 
when, as he himſelf admits, he prevailed with her to ſubmit to his 
embraces. She was the companion of his own mother and ſiſter, — 
She was living under his own roof ;—where, by the laws of hoſpi- 
tality, ſhe ſhould have found in him a protector, not a ruiner,— 
Is it credible that a woman of the petitioner's character, in that 
ſituation, would be debauched without an aſſurance of marriage 
or, at leaſt, without the moſt artful perſeverance of ſeduQtion ?— 
| Surely no.—There is real evidence to the contrary. | 
__ » Accordingly, the defender admits, that it was in the month of Au- 
guſt that ſhe came to his houſe, at the deſire of his ſiſter; and, even 
according to his on account, it was not till about the 10:h of Oc- 
tober that ſhe yielded to his entreaties; and that, although he had 
few opportunities in the evenings, he frequently ſolicited her in the 
mornings to conſent to his embraces. What. thoſe frequent ſo- 
licitations were, your Lordſhips will eaſily believe, upon the pe- 
titioner's word, when you conſider her character and ſituation in 
every reſpect; from which it is evident, that the defender muſt 
have made her believe that ſhe was to be his wife, or, at leaſt, 
muſt have debauched her mind, as is well expreſſed, in the caſe of 
Linnen againſt Hamilton. —And this is confirmed by M*Nab's let- 
ters to her, which are written in a ſtyle totally different from let- 
ters to a proſtitute. —He-aſlures her, that he“ grows daily fonder 
and fonder of her, and likes her much better than at firſt ;"— 
which could not be the caſe, if his connection with her had been 
merely the gratification of a brutal appetite, which, after it is 
ſated, generally makes the object be viewed with diſguſt ; eſpe- 
_ cially where, as the defender alleges here, the object is not en- 
gaging, except in moments of violent deſire. But it appears, un- 
der the defender's own hand, that the purſuer had, at leaſt in his 
eſtimation, the charms of the mind; for he gives as a reaſon for 
his encreafing fondneſs, That he ** knew well her worth and me- 
„ . | | 
The petitioner having thus ſtated to your Lordſhips her unfor- 
tunate cafe, as ſhortly as the nature of it would admit, ſhall con- 
clude with humbly hoping, that, upon one branch or the other, 


(8) 


ſhe ſhall obtain relief from the hard ſentence which now Rands | 
againſt her. 


May it therefore pleaſe your 1 to alter the interlacutar 
F the Lord Swinton,. Ordinary officiating on the bills; and 
remit to the Commiſſuries, with an inſtruction, that unleſs 


the defender ſhall propone improbation of his own holograph 


acknowledgment, by which the petitioner is willing. to a- 
bide, ſab periculo falſi, they decern conform to the conclu- 


tons for declarator of marriage, and legitimacy. of the peti- 


 tioner's ſon: Or that, before anſwer upon this branch of the 
_ cauſe, they allow a proof of” the: circumſtances condeſcended 
on by the petitioner, in corroboration of the authenticity. of 


that acknowledgment: Or, in caſe of the defenders being 


22 from the declarator, to find the qualification. of his 
ing ſeduced the petitioner to yield to his. embraces prov- 


ed, and relevant: to make the defender liable in ſuch ſum, as 
a-ſolatium aud damages, as: your Lordſbips may. think ſuit- 
able to the parentage, education, and character of the pe- 
titioner, as ffated by her in her - condeſcendence.: Or, before 


anſwer as to the quantum, to allow her a proof” of thoſe 


circumſtances ; and: to ud: Dot: e to fall EXPENCEs. of 
| proceſs - 


According t to juſtice, Sc. 1 
JAMES BOSWELL. 
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DECLARATION of Jaxer BUCHANAN, Purſuer. 


Edinburgh, 8th June 1784. 


OMPEARED Janet Buchanan, purſuer, who being judicial- 
ly examined and interrogated, in terms of the interlocutor 


of Court, declares, That the twelve letters, produced in this pro- 
ceſs by the declarant, and wrote by the defender, are all the 


letters of his hand-writing which were in her cuſtody at execut- 
ing the ſummons, or in the hands of any of her agents. De- 
clares, That previous to raiſing the ſummons, ſhe did not pur- 


poſely deſtroy any letters which ſhe received from the defender; 
but ſhe has received others than thoſe produced, though ſhe can- 


not now account for them. Being interrogated, What are the 
words wanting in the mutilated letter, the zoth June 1782 ? de- 
clares, That the words awanting, were, a chaiſe at Stirling.“ 


And farther declares, That ſhe received a guinea note in the let- 
ter, for the purpoſe of paying for the chaiſe. Declares, That 


ſhe cannot account for the manner how the letter came to be 
mutilated, unleſs by its being chaffed in her pocket, or where it 


might happen to be lying at the time. Declares, That the de- 
fender never propoſed to the declarant, that ſhe ſhould go into a 
cart if ſhe ſhould be tired riding. Being interrogated, If ſhe ad- 
heres to her aſſertion, that the certificate libelled on, was deli- 


vered to her upon Tueſday the zoth of October 1781? declares, 


That ſhe does adhere, Being interrogated, If ſhe knows what 


night of the year Hallow-Even happens on? declares, She can- 
not be poſitive, but believes it is either the laſt night of Harveſt, 
or the firſt of Winter. And declares, That the means the firſt 
day of November by the firſt of Winter. Declares, That in any 


of the families where the declarant reſided at the time of Hal- 


low-Even, in general there was little notice taken of it, farther 
than making mention of it when it happencd ; though, in ſome 


of thoſe houſes, there was more notice taken of it than in others. 
Declares, That upon the Hallow-Even 1781, there was no no- 


rice taken of its being Hallow-Even at Kinnell, except mention- 
ing that it was that day, Wat which the ſhould not have 


known 
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Eknovrn of its being ſo. Declares, That ſhe mentioned to a fer 
friends, immediately upon her leaving the houſe of Kinnell, her 
having the certificate libelled on, and communicated the contents 
of it to them; but did not ſhow them the certificate itſelf, De- 
- | clares, That, in particular, ſhe told to James Murdoch, the de- 
clarant's half-brother, and his wife, that ſhe had the certificate, 
and repeated the contents of it to them: That upon her ſtep- 
mother, Jean M'Nab, aſking the declarant if the was married 
to M*Nab ? the declarant anſwered, That there had no actual ce- 
remony of marriage been performed, but that ſhe had received - 
from M'Nab an obligation in writing, which M'Nab aſſured her 
was equally. ſecure as if the marriage ceremony had been per- 
formed; but the declarant did not repeat the contents of the 
certificate to her ſtepmother. Being interrogated, Why ihe did 
not thow the perſons above-mentioned the certificate at the time 
the mentioned the contents to them? declares, The reaſon of 
her not doing ſo, was, becauſe ſhe had promiſed to M'Nab not 
to ſhow it to any perſon whatever, or even to mention it; but 
her friends being very preſſing to know: the nature of her con- 
nection with M*Nab, the declarant, in order to ſatisfy them, 
told them of the certificate as above declared. Declares, That 
the declarant, upon leaving Kinnell in April 1782, went firſt to 
her ſtepmother's houſe at Woodend of Lenie, where the ſtaid 
near about a month: That then ſhe went to her half-brother's 
at Down, where ſhe ſtaid till the end of June. Declares, That 
daring the declarant's ſtay at her half-brother's houſe, the com- 
municated to him the contents of the certificate; and, a few 
days before her quitting her brother's houſe, ſhe paid a viſit to 
her ſtepmother at Woodend of Lenie; and at that time it was, 
that ſhe firſt told her of M*Nab's written obligation. Declares, 
That ſome time previous to raiſing the preſent proceſs, the 
declarant was aſked by different people in Edinburgh, if ſhe 
had any other ſecurity than M*Nab's promiſe of marriage? That 
the declarant anſwered, That ſhe had an obligation from him, 
which rendered her ſecure, independent of M' Nab's promiſe. 
Declares, That theſe converſations happened three months, or 
thereabouts, as ſhe thinks, poſterior to the in-lying; but it was 
| before ſhe conſulred any man of buſineſs about the rai.ing of this 
proceſs, or had any idea chat it would be neceſſary, Being in- 
tcrrogated, Who the perions were that the had theſe RAO 
| | 5 | with ? 
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with? Declares, That the only perſons with whom ſhe recollects 
to have had theſe converſations, were, Archibald Buchanan, a ſon 
of the declarant's ſtepmother, and one Janet Buchanan, formerly a 
ſervant to Walter Buchanan, an uncle of the declarant's, now reſid- 
ing at Glaſgow. Declares, That Janet Buchanan called upon the de- 
clarant upon her own account; and alſo, as ſhe told the declarant, 
at the deſire of Mrs. Buchanan of Auch! eſhie, to enquire what was 
the nature of the declarant's connection with Mr. M' Nab; and that 
theſe, and her own maid, janet Carmichael, are the only perf ns 
with whom ſhe had ſuch converſations, previous to her conlultir 8 
men of buſine{5, ſo far as ſhe recollects. Declares, That the de- 
clarant had ſimilar converſations with her own maid, previous to 
the converſations above mentioned with Archibald and Janet 
Buchanaue. Declares, That ſhe does not recollect of any other 
perſon in Edinburgh, excepting the perſons laſt mentioned, alk- 
Ing the declarant the nature of her connection with M*Nab, or 
whether ſhe was a married or an unmarried woman. Upon re- 
collection, declares, That the landlord from whom ſhe took a 
houſe, previous to Whitſunday 1 783, aſked her if ſhe was mar- 
ried or unmarried ? and the declarant anſwered, That ſhe was mar- 


ried, and that her huſband's name was M'Nab, and that he was 


in the Highlands. Declares, That immediately after her receint 
of the letter produced in proceſs, dated June the 2d 1783, trom 
M'Nab, the declarant adviſed with a man of buſineſs, and flowed 
him the certificate, and all the letters ſhe had received from 
M' Nab, which were then in her cuſtody, and aſked his opinion 
of the matter. Declares, That all the letters which ſhe then ſhow- 
ed to the gentleman with whom ſhe conſulted, are now produ- 
ced in proceſs, Declares, That from the time ſhe received the 
certificate from M*Nab, till the time that ſhe ſhowed it to her 
mandof buſineſs, ihe kept it 3 in her pockct-book, while at Kinne!l, 
where ſhe had no locked-up place of her own ; and when the 
went to her ſtepmother's, ſhe put it in her trunk, where it re- 
mained till ſhe ſhowed it as above. The letter dated 2 1ft July, 
produced by the defender, being exhibited to the declarant, de- 
clares, It is her writing; and that the jetter therein menticu- 
ed, received from M*Nab, as dated the 8th of July, is the let- 
ter produced by the declarant, dated the ad July, but which te 
had miſtaken for the 8th, Pom the manner in which the fond 


; . l 18 wrote. | Being interrogated, If the letter above mention 
9 ed, 


"TY 


ed, of A 21ſt July, was wrote by the advice of any man 1 of buſi- 
neſs? declares, That ſhe had conſulted a man of buſineſs before 
ſhe wrote it; and, that that part of it, beginning at the ſecond 
line in the ſecond page, and ending at the end of the ninth line 
of the third page of ſaid letter, was wrote from a copy which ſhe 
received from ſaid man of buſineſs, though poſſibly ſhe may 


have intermixed ſome expreſſions of her own in tranſcribing it. 


Declares, That the gentleman with whom ſhe then conſulted, was 
Mr. James Fogo, writer in Edinburgh. Being interrogated, Upon 


what ground ſhe wrote theſe words in her letter of the 21ſt July 


1783. — “ J find you are not only endeavouring to convince your 


« friends at home, that the connection you had with me was of 
da criminal nature, but that you want to perſuade me to deſiſt 


«© from claiming you as a huſband ?” Declares, That her reaſon 


for ſaying, that ſhe underſtood that he had endeavoured to 


perſuade his friends that her connection had been criminal, was, 


that ſhe had heard it reported ſo; and that her reaſon for ſaying, 


** you want to perſuade me to deſiſt from claiming you as a huſ- 
* band,” was the contents of the two letters ſhe had received from 
M*Nab, the one dated 2d June, and the other dated 2d July 


1783. Declares, That the defender delaying to come to Edin- 


burgh, and owning the declarant as his wife, according to his 
promiſe, was an additional reaſon for her writing in theſe terms. 
And two letters to the defender, one of date the 11t of July, at 
Stirling, and the other dated at Down, the 6th July, being exhi- 


bited to the declarant, ſhe admits, that they are of her hand- 
writing. And a letter, dated Edinburgh, September 1oth, ad- 
dreſſed to Robert MNab at Millmore, being exhibited to her, 


admirs it is of her hand-writing ; and that it was wrote in Sep- 


tember 1782. And a letter directed to Mr. John M' Nab, being 


ethibized! to the declarant, dated Auguſt 18th, ſhe [65 FAIR that 
it is of her hand- writing. Declares, That the lawyer mentioned 
in the letter to Mr. John M*Nab, is Mr. James Fogo. And be- 
ing interrogated, What letter of M*Nab's the alludes to, when 
ſhe ſays, in the ſecond page of her letter to Mr. John M*Nab, 
Thar his letter will oblige him to make payment ? declares, That 
by that letter ſhe alludes to M*Nab's letter, of date the 2d of June 
1783. Declares, That ſhe had ſhown Mr. Fogo the certificate 

l:belied on, ſome time previous to writing the letter to Mr. John 


M'Nab. * That * the 2 eight or ten a days after the 
| _ declarant_ 


(5) 


Ad went to Kinnell, ſhe ſlept in a a bed, in a bed- 
room which the family then uſed as a parlour; after that, ſhe 
ſlept in a ſmall bed in Miſs M' Nab's room for ſome months, 


which bed was made up for Miſs M Nab's niece : That Miſs M. 


Nab ſaid, that thongh this bed was inconvenient and ſmall, it was 
better than ſubjecting the declarant to the neceſſity of changing 
her bed when any ſtranger ſhould come to the houſe, as they had 
no other good bed- room in the houſe, except that in which the 


declarant ſlept for the firſt eight days: That the only other bed in 


which the declarant ſlept, when at Kinnell, was in a cloſet with- 
in Lady M*Nab's bed- room. Declares, That previous to the zoth 
of October 1781, the declarant never viſited the defender in his 
own bed- room while alone, nor ever followed him to the garden, 
when, ſhe knew he was there. Declares, That the declarant ne- 
ver made any appointment to meet the defender alone; but the 


defender took frequent opportunities of finding out che decla- 
rant when ſhe was alone. Declares, That upon the declarant's 
firſt coming to Edinburgh, ſhe lodged in the houſe of one Jamie- 


ſon in Peebles Wynd : That ſhe was delivered of her child there, 
in the month of Auguſt 1782: That the midwife, the woman 


of the houſe, and her mother, and the declarant's maid, were 


the only perſons preſent at the delivery. Declares, That the 
child was baptized in the Engliſh Chapel, by one or other of the 
clergymen there. Declares, That the declarant removed from 
Peebles Wynd to a houſe which ſhe rented in St. Ann's Street. 
Being fr e On what account the declarant was invited to 


EKEinnell? declares, That ſhe underſtood, that it was partly from 


the intimacy that had long ſubſiſted betwixt the declarant and. 


Miſs M*Nab, and from her meeting her in that part of the 


country; and that Miſs M*Nab ſaid, that her mother would be 
very glad to ſee the declarant, as ſhe had a great regard for her 


father. And all the letters above mentioned are marked by the 


declarant, and r as relative en All which is. 


| truth. 
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LDainburgb, 8th June 1784. 
OMPEARED Francis M*Nab, defender, who being judicially 
examined in terms of the interlocutor of Court, Declares, 
That he has been acquainted with the purſuer for a great num- 
ber of years: That the purſuer came to Kinnell in the month of 
Auguſt 1781, at the deſire of the declarant's ſiſter, for the purpoſe 
of making ſome gowns and caps, and continued there from that 
time, till the month of March thereafter. Declares, That he ne- 
ver expreſſed to Miſs Buchanan any deſire to make her his wife; 
but he ſhowed the ſame attachment to her, that he ſhowed to any 
of his miſtreſſes, by kiſſing and clapping her. Declares, That 
he never, on any occaſion, addrefſed the' purſuer with a view to 
marriage, or offered or promiſed marriage to her. Being inter- 
rogated, If he remembers when the market or fair of Down'hap- 
pened in the year 1781 ? Declares, That it happened upon the 
2d day of November 1781. Declares, That it was information 
fince the commencement of this proceſs, that makes him fix the 
| day that the Down market happened upon, that year. Declares, 
. | That the Down market that year, happened upon a Friday. De- 

. clares, That he thinks his ſiſter went upon a viſit to the family 
of Auchlyne, upon the Monday before the Down fair; but does 
not recolle& any thing of the purſuer accompanying his ſiſter to 
Doctor M*Nab's, and is ſure that his fiſter returned on the Wed- 
neſday, being Hallow-Even, when ſhe was engaged, and went 
to Mr. Campbell's of Auchallader's, from whence ſhe returned 
that night. Declares, That he thinks Mr. John M*Nab, writer 
to the ſignet, came to Kinnell on the Monday preceding the fair, 
and left it next day, Being interrogated, At what period he firſt 

had carnal knowledge of the purſuer? declares, That he cannot 
be poſitive as to the exact day; bat, to the beſt of his know- 
ledge, it was about the roth of October 1781. Declares, That it 
was in a large bed-room, which the family at that time made 
aſe of as a common parlour; and it happened about 11 o'clock 
| at 


e 
at night, after his mother and ſiſter had retired to their cham- 
bers, he having watched that opportunity. Declares, That at 
that time no perſon was in the cuſtom of ſleeping in that room. 
Declares, That at that time the purſuer ſlept on a ſhake- down, at 
the foot of Miſs M Nab his ſiſter's bed. Declares, That the bed- 
room in which the declarant and purſuer had their meeting, was 
In the ſecond floor, upon the eaſt end of the houſe, immediately 
above the kitchen; and the room where Miſs M*Nab ſlept, was 
in the third or garret floor, upon the weſt end of the houſe. 


Being interrogated, At what time he firſt ſolicited the purſuer to 


ſubmit to his embraces ? declares, He cannot be poſitive as to the 
exact time, but thinks it was about three or four weeks after her 
coming to Kinnell. Declares, That he frequently ſolicited the 


purſuer, in the mornings, to conſent to his embraces, before his 
mother and ſiſter were up; but he had few opportunities of do- 
ing ſo in the evenings, as his fiſter generally carried her up to bed 


along with her. And being interrogated, What arguments he 
made uſe of when he met Miſs Buchanan in the mornings, to 
induce her to comply with his deſires. Declares, That he made 
uſe of the ſame arguments that he uſed to his other ſweethearts 
and miſtreſſes, ſuch as kiſſing and clapping, and giving filk 
| handkerchiefs and ribbons. Declares, That the declarant thinks 
it was about the end of September, or beginning of October, 
that he gave her any ſilk bandkerchiefs or ribbons. And be- 
ing interrogated, Whether, at any of theſe morning meetings, 
Miſs Buchanan agreed to comply with his deſires? declares, That 


he thinks, about the 7th or 8th of October, the purſuer agreed to 


comply with his defires the firſt opportunity convenient. De- 
clares, That the time when the purſuer gave this conſent, was 
upon the morning of the 7th or 8th of October, when ſhe was 
upon the ſtair coming down from Miſs M*Nab's bed-room, be- 
fore which period ſhe had given ſome ſymptoms of yielding. 
Declares, That he left Kinnell, in order to go to Down fair, upon 
the morning of Thurſday the 1ſt of November, at day-break, and 
did not return home again until Tueſday thereafter, late in the 
evening. Declares, That he thinks the purſuer firſt acquainred 
him of her being pregnant, about the month of January or Feb- 
ruary 1782: That the declarant then propoſed to her, that ſhe 
ſhould go firſt to her ſtepmother's houſe at the wood-end of Lenie, 
and from thence to her brother's James Murdoch's at Down, and 
| | ; that 
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that chen the declarant would acquaint her when it 3 be con- 
venient for him to ſend her to Edinburgh, in order that ſhe 
might ly in wich privacy; and he would provide a nurſe for the 
child in the Highlands, and ſo ſhe would afterwards return to 
the country as if nothing had happened. And being interro- 
gated, Whether he did not write to the purſuer from Stirling, 
when at the fair there, on the laſt Thurſday of May 1782, defir- 
ing her to meet him at Stirling the next day, and whether that 
letter was not carried by the purſuer's brother? declares, That 
the mutilated letter, dated from Dumblane the zoth of June 
1782, is the. firſt letter the declarant ever wrote to the purſuer, ſo 
far as he recollects: And the twelve letters produced by the pur- 
ſuer being exhibited to the declarant, declares, That all of theſe 
letters, and alſo the bill in proceſs, are of his hand-writing.; and 
which letters are marked by the declarant and judge-examinator 
as relative hereto. Declares, That in conſequence of the letter of 
zoth June 1782, the purſuer met the declarant at Falkirk, from 
whence, next morni 27 the purſuer went to Linlithgow to break - 
faſt, to which place the declarant followed her; and then they 
went together, in the fly, to Edinburgh. Being interrogated, 
Whether, upon this occafion, he told the purſuer, that a ſurmiſe 
of their being married was over the country, and had reached 
. Kinnell before he got home from Stirling fair? declares, That he 
never did tell her any ſuch thing, for he had never heard of ſuch 
a report. And being interrogated, What were the ſufferings he al- 
luded to, and what it was he conſidered the purſuer might look upon 
as a mark of diſreſpect, when, in his letter of 27th July 1782, he ex- 
preſſed himſelf as follows, —* Were you to know what I ſuffered 
on my return home, when laſt with you, you would eaſily forgive 
** me. Hopes your own good ſenſe will not allow you to think 
it was any mark of diſreſpect in me, but what was not in my 

power to help? Declares, That his mother and fiſter were 
FEE. offended with him upon ſuch occaſions, and he wiſhed to. 
keep this affair private from them, for fear of giving them of- 
fence; and that, upon this occaſion, his mother and ſiſter had 
been angry with him for taking any notice of her; and, as to 
his mentioning diſreſpect, it was in anſwer to ſome letter which 
he had received from the purſuer, which he deſtroyed, according 
to cuſtom, for fear of his ſiſter ſearching his pocket, and finding 


it, but the contents of which letter he does not now recollect. 
a And 
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And being interrogated, What he alluded to in his letter of the 


gth of September 1782, where, after mentioning his being 


watched by all his friends, and his ſufferings from his mother, 


fiſter, and brother, he added the following words, But Jam 


firmly reſolved to be no worſe than my promiſe to you, and 


to make up, in time coming, what you have ſuffered on” my 
© account?” declares, That the promiſe alluded to, was the pro- 


miſe of an annuity of fol. a year to the purſuer: That the de- 


clarant gave directions to Mr. John M*Nab, writer to the ſigner, 


to make out ſuch a bond in the purſuer's favour, to the beſt of the 
declarant's recollection, in the month of December 1782. Declares, 


That the declarant firſt gave the purſuer the promiſe of doing 
ſomething for her, when ſhe firſt told him ſhe was with child ; bur 
the preciſe ſum was not fixed till the month of December 1782, 
when the defender came to town, and ſettled it at 101. a year 


with the purſuer. Declares, That from the time of the bond 


being executed, he kept it in his own poſſeſſion, with a view of 


_ delivering it to the purſuer when he came to town; but which 


he was prevented from doing, till the month of July laſt, when 
the declarant offered the bond to the purſuer, upon the condi- 
rion that ſhe would not raiſe a proceſs of declarator of marriage 


againſt him; but as the purſuer declined to give any ſuch pro- 


miſe, the declarant did not deliver up the bond. And being in- 


terrogated, Whether the declarant ever made, or offered ſuch 


proviſions to any other woman with whom he had criminal cor- 


reſpondence? declares, That he did not give any of them ſo 


large a ſum as that offered to the purſuer; yet he gave 
portions to ſeverals of them, and to ſome he gave from 


40 l. to 501. Sterling, And being deſired to name any of the 

perſons to whom he gave from 4ol. to 50 l., the Judge-Exa- 
minator refuſes to put the queſtion, as it tends to criminate per- 
| ſons who are no parties to this cauſe. And being interrogated, 


If, over and above the bond of annuity for 10l., he offered to 


Sterling upon the child, payable when he came of age, and, in 


nually, over and above the 101, of annuity. All which he de- 
clares to be truth, = | 


| i 


* 


make any farther proviſions for the purſuer and her child, upon 
her agreeing not to proſecute the declarator of marriage? de- 
clares, That the declarant did offer to the purſuer, to ſettle 2001. 


the mean time, while the declarant allowed the child to continue 
under the purſuer's care, he would allow her 51. Sterling an- 
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